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DETAILED ACTION 
Response to Arguments 

1 ) Applicant's amendments filed November 23, 2004 has been entered. 

2) Applicant's arguments with respect to claims 1 and 17-18 have been fully 
considered but they are not persuasive. 

a) The applicant failed to overcome the rejections of Claims 1,17 and 18 under 
35 U.S.C. 112, 2""^ paragraph although the applicant canceled claims 6-14 and : * 
incorporated into the Claims 1,17 and 18. Not only the independent Claims still suffer 
from the original indefiniteness as presented in the previous office action, but also have 

new indefiniteness caused by the newly added subject matters from canceled claims 6- 

' I 

14. 

For example, the subject matter from Claims 6 and 7 (non-optimized... ) are no 
longer related to any other subsequent steps or pricing schemes. Accordingly, the 
subject matters from Claims 6-7 are non-descriptive matenal and render the claim 
indefinite because it is not clear how this limitation is utilized or correlated with other 
limitations to perform the operation. Similarly, the other subject matters from the Claims 
8-14 never cure the prior 112 rejections of Claims 1,17 and 18 as presented by the 
examiner in the previous office action and there is not significant correlation among 
each subject matter (e.g. "feedback is utilized ..." from the canceled Claim 14, so the 
feedback is utilized, but what happens after the feedback is utilized?). See Infra 112 
rejection of Claims 1-5 and 15-37. 
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b) Although the applicant amended the Claim 1 to include "utilizing a computer 
system", the claim must be rejected under 35 U.S.C, 101 again since the mere 
recitation of one technological device without any correlation with other method step(s) 
or system does not necessarily show that there is a significant change in the data or for 
performing calculation operation. For example, store result data in database 
determine the optimal price by electronic manipulation to causing a processor to 
compare results and so forth. 

c) Even though the applicant heavily amended the independent claims to 
overcome the prior art rejection, all claims are rejected as being anticipated by Delurgio 
et al.. First, each amended claim are even incomplete for omitting essential element(s) 
or step(s). No other method step(s) follows the first method step, simulating an optimal 
price, so as to further the applicant's invention. Accordingly, the whole method is 
reduced to one step notwithstanding numerous "wherein" paragraphs. The examiner 
invites the applicant's attention to published patents for reference how to construct the 
method claims. 

d) In response to applicant's argument that the amended claim 17 intends to 
simulate the optimal price, a recitation of the intended use of the claimed invention must 
result in a structural difference between the claimed invention and the prior art in order 
to patentably distinguish the claimed invention from the prior art. If the prior art 
structure is capable of performing the intended use, then it meets the claim. In a claim 

m 

drawn to a process of making, the intended use must result in a manipulative difference 
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as compared to the prior art. See In re Casey, 152 USPQ 235 (CCPA 1967) and In re 
Otto, 136 USPQ 458, 459 (CCPA 1963). 

3) Applicant's arguments with respect to claims 22-28 and 32-37 have been 
considered but are moot in view of the new ground{s) of rejection. 

Claim Rejections - 35 USC § 101 

4) Claims 1-5, 15-16, and 18-37 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. 

Claims 1-5, 15-16, and 19-37 are simply directed to "a method". Other than 
utilizing the computer, there is no purpose and use for method. Furthermore, theses 
claims do not recite any "useful" result under the State Street Bank & Trust analysis in' 
that these claims are directed to only manipulating data in the abstract idea. Courts 
have found that the invention may be statutory subject matter if the invention as a whole 
produces a "useful, concrete and tangible result." See State Street Bank & Trust Co, 
V, Signature Financial Group, Inc. 149 F.3d 1368, 1973, 47 USPQ2d (BNA) 1596 (Fed. 
Cir. 1998). 

The State Street court also found that statutory subject matter should be based 
on whether the operation produces a "useful, concrete and tangible result". See State 
Street Bank & Trust Co. at 1 374. 

There is only one step and is directed to simulating an optimal price. The 
claimed step is not related to anything useful in the real world. What would the method 
invention intend to do after simulating the price? 
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Additionally, there is no significant recitation of the technological arts in the Claim 
1 . Even if the applicant includes substantial recitation of the technological arts, 
employing a computer or data processing system to simulating prices do not render the 
steps any more "useful, tangible, and concrete" than if done by hand. In another words, 
just because abstract ideas are executed with the calculating computer or data 
processing system does not make the process any less abstract. Therefore, the 
claimed method claims are not directed to statutory subject matter because the 
invention as a whole does not produces a "useful, concrete and tangible result." 

In Claim 18, the computer program product itself can not be directed to a 
practical application of the invention in the useful art to accomplish a concrete, useful, 
and tangible result. When the computer program is actually executed bv the computer , 
the claimed subject matter produces a useful, concrete and tangible result. The 
recitation of "embodied on a computer readable medium" can not constitute the actual 
execution done by the computer system. 

Claim Rejections - 35 USC §112 

5) Claims 1-5, 15-16, and 19-37 are rejected under 35 U.S.C. 1 12, second 
paragraph, as being incomplete for omitting essential steps, such omission amounting 
to a gap between the steps/ See MPEP § 2172.01 . The omitted steps are: any data 
processing steps to perform the operations as claimed by the applicant. 
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6) Claims 1-5 and 15-37 rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In Claim 1, lines 4-7, it is not clear how "non-optimized prices" and its association 
with "non-optimized supplier" are further interrelated with other limitations in the claim to 
describe the invention. 

In Claim 1, lines 4-39, it is not clear how these limitations (in wherein paragraphs) 
further describe the step of simulating an optimal price. They are directed to "non- 
functional descriptive material" and would not be considered for limitations because they 
cannot exhibit any functional interrelationship with the way in which computing 
processes are performed. See MPEP 21 06 IV B1 (b). 

In Claim 1, lines 8-12, it is not clear how the price can be generated by simply 
"receiving". What mathematical model or pricing scheme has been utilized to generate 
the optimized price. 

In Claim 1 , line 18, the claim is silent how the price is determined. 

Claims 17 and 18 contains the identical indefiniteness as cited above. 

In Claim 31, choosing the number of randomly selected prices renders the claim 
indefinite (it is not clear how this claim further limit the Claim 1 ). 

Claim Rejections - 35 USC §102 

7) Claims 1 -5 and 1 5-21 , 29-31 , as long as they are definite , are rejected under 
35 U.S.C. 102(e) as being anticipated by Delurgio et al. (US 6,553,352). 
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As for Claim 1 , Delurgio et al. discloses a method comprising: 
simulating an optimal price; 

wherein the optimal price is generated by receiving a plurality of prices 
associated with a price-frequency mathematical distribution, a member of competitors, a 
business objective, and a cost associated with a good or service (see col. 3, lines 37- 
64; col. 8, lines 41-45, lines 55-64; col. 9, lines 41-44; ); 

wherein the business objective is selected from the group consisting of 
maximizing revenue for a good or service, maximizing gross profit for the good or 
service, maximizing factory utilization for the good or service, maximizing market share 
for the good or service, and maximizing earnings before income tax (EBIT) for the good 
or service (see Supra columns for maximizing gross profit or revenue); 

wherein the optimal price is compared with the prices of alt least one of 
competitors and results of each comparison is stored in the database (see col. 1, line 29 
- col. 3, line 18; Claims); and 

wherein the optimal price is updated. 

As for Claim 2, Delurgio et al. further discloses the method including receiving a plurality 
of sets of one or more prices (see Supra columns). 

As for Claim 3, Delurgio et al. further discloses the method, wherein the sets of one or 
more prices are customizable (see Id.). 
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As for Claim 4, Delurgio et al. further discloses the method including comparing the sets 
of one or more prices (see Id.). 

As for Claim 5, Delurgio et al. further discloses the method including reporting on the 
comparison (see Supra columns). 

As for Claim 15, Delurgio et al. further discloses the method, wherein the method is 
performed by a plurality of components including a frequency distribution engine, a 
probability of win engine, an expected results engine, an optimization update engine, a 
bid engine, a market place engine, and a financial accumulator engine (see Fig. 3 for 
the various tools or engines). 

As for Claim 16, Delurgio et al. further discloses the method, wherein the method is 
performed by a plurality of components selected from the group consisting of a 
frequency distribution engine, a probability of win engine, an expected results engine, 
an optimization update engine, a bid engine, a market place engine, and a financial 
accumulator engine (see Id.). 

As for Claim 19, Delurgio et al. further discloses the method, wherein a GUI is included 
(see Figs. 6-38 for example). 

As for Claim 20, Delurgio et al. further discloses the method, wherein GUI is used for 
input. 

As for Claim 21 , Delurgio et al. further discloses the method, wherein GUI is used for 
any kind of input. 
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As for Claim 29, Delurgio et al. further discloses the method, wherein a maximum 
revenue value and a maximum profit value are identified along with corresponding 
prices (see Fig. 20). 

As for Claim 30, Delurgio et al. further discloses the method, wherein a probability of a 
customer purchase is determined for the optimal price (estimated product demand in 
Supra columns). 

As for Claim 17, Delurgio et al. discloses an optimal price simulator system 
comprising: 

a plurality of components selected from the group consisting of a frequency 
distribution engine, a probability of win engine, an expected results engine, an 
optimization update engine, a bid engine, a market place engine, and a financial 
accumulator engine (see Fig. 3 and the descriptions thereof); 

wherein the optimal price is generated by receiving a plurality of prices 
associated with a price-frequency mathematical distribution, a member of competitors, a 
business objective, and a cost associated with a good or service (see col. 3, lines 37- 
64; col. 8, lines 41-45, lines 55-64; col. 9, lines 41-44; ); 

wherein the business objective is selected from the group consisting of 
maximizing revenue for a good or service, maximizing gross profit for the good or 
service, maximizing factory utilization for the good or service, maximizing market share 
for the good or service, and maximizing earnings before income tax (EBIT) for the good 
or service (see Supra columns for maximizing gross profit or revenue); 
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wherein the optimal price is compared with the prices of ait least one of 
competitors and results of each comparison is stored in the database (see col. 1 , line 29 
- col. 3, line 1 8; Claims); and 

wherein the optimal price is updated. 

As for Claim 18, Delurgio et al. discloses a computer program product for 
optimizing an optimal price comprising: 

computer code for optimizing and simulating an optimal price; 

wherein the optimal price is generated by receiving a plurality of prices 
associated with a price-frequency mathematical distribution, a member of competitors, a 
business objective, and a cost associated with a good or service (see col. 3, lines 37- 
64; col. 8, lines 41-45, lines 55-64; col. 9, lines 41-44; ); 

wherein the business objective is selected from the group consisting of 
maximizing revenue for a good or service, maximizing gross profit for the good or 
service, maximizing factory utilization for the good or service, maximizing market share 
for the good or service, and maximizing earnings before income tax (EBIT) for the good 
or service (see Supra columns for maximizing gross profit or revenue); 

wherein the optimal price is compared with the prices of alt least one of 
competitors and results of each comparison is stored in the database (see col. 1 , line 29 
-col. 3, line 18; Claims); and 

wherein the optimal price is updated, 
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Claim Rejections - 35 USC § 103 

8) Claims 22-28 and 32-36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Delurgio et al.. 

Delurgio et al. discloses the invention as recited above but does not expressly 
claim limitations in Claims 22-28 and 32-36. 

At the time the invention .was made, it would have been an obvious matter of 
design choice to a person of ordinary skill In the art to modifv Delurgio to utilize the 
price-frequency mathematical distribution; Identify the lowest price as a winning bid 
along with a corresponding supplier: add the winning bid and the probability of a 
customer purchase to an actual results table: calculate the value for competition bv 
summing each event of randomly selecting a set of prices corresponding to the number 
of competitors: calculate the value representing a sum of wins corresponding to the 
supplier: and calculate the actual win-rate by dividing the sum of wins bv the value for 
competition because Applicant has not disclosed that utilizing mathematical distribution 
and win-rate provides an advantage, is used for a particular purpose, or solves a stated 
problem. One of ordinary skill in the art, furthermore, would have expected Applicant's 
invention to perform equally well with the optimization engine of Delurgio et al. because 
it would provide a superior technique for configuring optimization prices of products for 
sale. 
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Therefore, it would have been an obvious matter of design choice to modify 
Delurgio et ai. to obtain the invention as specified in claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Richard Woo whose telephone number is 703-308- 
7830. The examiner can normally be reached on Monday-Friday from 8:30 AM -5:00 



If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John Weiss can be reached on 703-308-2702. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 



For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



PM. 




JOHN G. WEISS 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 3600 




Richard Woo 
Patent Examiner 
Art Unit 3629 
January 20, 2005 



